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Comment on Recent Cases 



Agency: Agent for Both Parties: When Entitled to Double Com- 
mission. — In the great number of cases involving the right of an agent 
to recover commissions from both principals, the usual statement of 
the rule is, that, where one acts as agent for both parties to a trans- 
action, he can recover commissions from neither without the knowledge 
and consent of both to the double agency; unless it is an agency in- 
volving no discretion, or what is the same thing, unless the person is 
acting merely as a middleman. 1 The basis of the rule is a public policy 
which aims to prevent not only actual fraud, but the possibility of it, 
by those acting in a fiduciary capacity. Occasionally it is necessary to 
decide as a matter of law, what is sufficient consent by a principal 
to amount to a waiver of this rule of public policy. This question 
recently received the consideration of the District Court of Appeal for 
the Third Appellate District of California. 2 It decided that where both 
principals have knowledge of the double agency, the rule of public 
policy established for his benefit is not impliedly waived by either 
principal, who, with such knowledge, agrees to pay the agent a com- 
mission. The court says, "Nothing short of clear and satisfactory 
proof of an express agreement should be regarded as sufficient for that 
purpose." Actual decisions on the precise point before the Court are 
scarce, but according to most of them, 3 as well as according to the 
weight of dicta, 4 there is an implied waiver of this rule of public 
policy by either principal, who, with knowledge that the agent is also 
acting for the other party, nevertheless agrees to pay him. In view of 
the fact that the general purpose of the public policy here is to pro- 
tect a person from the possibility of fraud on him by one occupying 
a fiduciary relation toward him, it does not seem that the Court was 
too strict in requiring an express agreement to waive it. 

The reasoning of the principal case appears to be somewhat at 
variance with the language of the District Court of Appeal for the 
First Appellate District of California in a case 5 involving this point. 
The Court there say, "For the purpose of a new retrial it is proper 
to say that we do not think that the defense founded upon the fact 
that plaintiff was also employed by Butler and was to receive a 
commission from him, can be maintained on the record before us. 
It clearly appears that when defendant executed the agreement with 



1 See note to Leathers v Canfield. (1898) 45 L. R. A., 33, 44 et seq. 
and cases there cited; Clark v. Allen, (1889) 125 Cal. 276, 57 Pac. 985. 

2 King v. Reed, (Sept. 29, 1913) 17 Cal. App. Dec. 354. 

3 Alexander v. The Northwestern Christians University, (1877) 
57 Ind. 466; Langford v. Irsenhuth. (1912) 134 N. W. 889 (S. D.); 
Gudgel v. Cook, (1912) 142 S. W. 1014 (Ky.); Maddox v. Harding, 
(1912) 135 N. W. 1019, (Neb.) 

4 Mechem, Agency, sec. 972 and cases cited; Clark and Syles, 
Law of Agency, sec. 364. 

8 Shepherd-Teague Co. v. Hermann, (1910) 12 Cal. App. 394, 402, 
107 Pac. 622, 625. See also concurring opinion of Cooper, P. J. 
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plaintiff, dated June 24, 1905, he knew these facts." So far as our 
examination has extended, we have not been able to find that the ques- 
tion, whether the consent of the principal must be express or may 
be implied from circumstances, has ever been passed upon by the 
Supreme Court of California. 

Whether or not a person is acting as agent or merely as a middle- 
man in a particular case is usually determined by whether he has 
any discretion in fixing the terms of the bargain. 6 One employed to 
sell at a fixed price is generally held to have no discretion and con- 
sequently allowed to recover commissions from both principals regard- 
less of whether or not they have any knowledge of such double 
agency. T There is some dissent to this view however and in some 
cases this dissent seems sound. Accordingly, it has been held, 8 that 
where the broker is employed to procure an exchange of lands at a 
definite figure, he cannot recover commissions from a principal who 
does not know of his employment by the other party, because of the 
possibility that he will not make a full disclosure of any defects con- 
nected with the land. In the case under review, the agreement was to 
pay a commission of ten per cent on the sale of the property for 
"thirty-six thousand dollars or any other sum." The Court, therefore, 
was clearly right in holding that the plaintiff was not acting as a 
middleman. 

While the Court in the principal case denied the agent the right 
to recover any unpaid commissions, if: also denied to the principal the 
right to recover any paid commissions. He is considered to have 
waived the rule of public policy to the extent of the payment of the 
commissions, on the theory, that where one voluntarily performs a con- 
tract void ab initio as to him, with full knowledge of the facts that 
render it void, and he has received the benefit from that contract, 
the law will not assist him to recover what he has parted with in 
performance of such a contract. 

T. J. L. 

Appeal and Error: Conditional Affirmance of Judgment— The 
course pursued by the Supreme Court of California in its final disposi- 
tion of the case of Simoneau v. Pacific Electric Company,* should, 
we think, commend itself to fair-minded persons. On a former ap- 
peal, the court had reversed a judgment against the defendant for 
$7000 in favor of the plaintiff, for killing her husband. The ground 
of reversal on the first appeal was that the trial court had per- 



•27 Cyc. 487; Mechem, Agency sec. 973. 

t Barry v. Schmidt, (1883) 57 Wis. 172, 46 Am. Rep. 35; McLure 
v. Luke, (1908) 154 Fed. 647, 24 L. R. A. N. S. 659; Tasse v. Kindt, 
(1910) 128 N. W. 972 (Wis.). 

s Nichols v. Greenstreet, (1911) 130 N. Y. S. 843. 

1 (November 3, 1913) 46 Cal. Dec. 414, on rehearing of Department 
decision, 46 Cal. Dec 333. 



